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1 .  SOL IDARITY OBO BARNARD
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[1] Solidarity obo Barnard v South African Police Services 2010 5 BLLR 561 (LC) at para [24.1]; South African Police Services v Solidarity obo
Barnard [2013] 1 BLLR 1 (LAC) at para [5].
[2] Barnard (LC) at para [24.1].
[3] Barnard supra at para [24.4] and [24.5].
[4] Barnard supra at para [24.6]; Barnard (LAC) at para [5] and Barnard (CC) at para [8].
[5] Barnard (LAC) at para [11].
[6] Barnard (LC) at para [24.9] and [24.11]; Barnard (LAC) at para [8].
[7] Barnard supra at para [24.13] and [24.15]; Barnard (LAC) at para [7].
[8] Barnard supra at para [24.16]; Barnard (LAC) at para [6].
[9] Barnard supra at para [24.20]; Barnard (LAC) at para [8].
[10] Barnard supra at para [24.20].
[11] Barnard supra.
[12] Barnard supra at para [24.21].

Barnard was a white female that was employed as a constable for the South African Police Service (‘SAPS’)
from 1989.[1] She served many years in service. In 1997 she was promoted to become a captain and was
later transferred to another branch. [2] She remained loyal and dedicated to all of her assigned positions
within SAPS. In 2005, a new position was created and was stated to be a non-designated post. [3] Barnard
was interviewed by a panel for the position and was the highest scoring candidate. [4] Despite this, SAPS
had adopted an employment equity plan that set targets for the positions that were available. [5] The
employment equity plan was intended to reflect the racial demographics of the population. After the
adoption of the employment equity plan, the recommendations made stated that appointing a white
individual would not add to the ratio of black officers at that level. [6]

The post was withdrawn. The post was re-advertised the following year and Barnard obtained the highest
score again. [7] She was recommended by the interview panel to be appointed.8 Despite Barnard’s highest
rank out of all the candidates present at the interview, the National Commissioner made the final decision
not to appoint her. [9] Again, the Commissioner deliberated that it would not address representivity. [10]
The post remained vacant. [11] Barnard approached the Commissioner for Conciliation, Mediation and
Arbitration (‘CCMA’) where she filed a grievance. [12] Thereafter, the dispute was referred to four courts,
four different judgments were decided but ultimately a judgment was handed down by the Constitutional
Court.

1 . 1 . 1 .  Facts
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The court had to decide whether SAPS had unfairly discriminated against Barnard by denying her a
promotion on two occasions because she is white. [13] Acting Judge (AJ) Pretorius set out a series of
unopposed propositions. Firstly, the EEA and SAPS equity plan was required to give regard to affected
employees’ right to dignity and equality, thus, the two were meant to be applied fairly. [14] In order to
assess whether SAPS had complied with the propositions, the court outlined the relevant sections in the
EEA which contained the essence of the purpose of it and prohibition against unfair discrimination. [15]
Secondly, the court stated that the law limits the extent to which equity plans may discriminate against
employees. [16] This means that the employer bears the onus of proving that the alleged discrimination is
fair in terms of the EEA. [17] Thirdly, provisions from the EEA are required to be applied fairly and rationally
whilst taking all the employees’ rights into consideration. [18] It is insufficient for the employer to merely
apply a numerical goal to achieve representivity. [19] Furthermore, a person from another group should
not be denied appointment or promotion without a valid reason where a candidate from an under-
represented group cannot be found to fill the vacant position. [20] 

Barnard understood the repercussions of affirmative action and how they could adversely affect people.
[21] SAPS raised the defence that Barnard could not claim that she had been discriminated against because
the post had remained vacant and no appointments had been made. [22] Pretorius AJ held that the failure
to appoint Barnard was based on her race and amounted to discrimination, the non-appointment of other
candidates did not alter the fact that it was unfair and did not comply with the EEA. [23] The failure to leave
the position vacant when there was a suitably qualified black candidate available was an unfair and
irrational way to implement an equity plan. [24] SAPS equity plan had provided that when filling in posts,
service delivery must be taken into account. In concluding its judgment, the court clearly emphasised that
they failed to understand how failure to fill a post could rationally be justified by the need for an efficient
police force. [25] The labour court decided the matter by ascertaining what is required in an employment
equity plan and what representivity entails. [26] This decision seemingly confirmed that affirmative action
measures may be subjected to judicial scrutiny. [27] Additionally, when an employer’s equity plan is
challenged, that employer must, at most prove that the equity goals that they are pursuing are reasonable,
rational and fair. [28] SAPS appealed on the basis that they believe that Pretorius AJ had misread their
equity plan, the EEA and the Constitution.

1 . 1 .2 .  Labour Court

[13] Barnard supra at para [26]; M Mushariwa ‘Who are the true beneficiaries of affirmative action? – Solidarity obo Barnard v SAPS 2010 5
BLLR 561 (LC)’ (2011) 32 Obiter at 442.
[14]  J Grogan ‘Demographic equity: Turning workers into cyphers’ (2017) 33 Employment Law at 3.
[15] Mushariwa op cit note 35 at 444; Barnard supra at paras 2-15.
[16] Grogan op cit note 14 at 3.
[17] Barnard (LC) at para [26]; Mushariwa op cit note 35 at 450.
[18]  J Grogan ‘The Chronicles of Barnard: Affirmative action on trial’ (2014) 30 (6) Employment Law at 4.
[19] Ibid.
[20] Barnard (LC) at para [32].
[21] Grogan op cit note 18 at 4.
[22] Barnard (LC) at para [32].
[23] Barnard (LC) at paras [43.7]- [43.8].
[24] Grogan op cit note 18 at 4.
[25] Ibid.
[26] Barnard (LC) at para [42].
[27] J Grogan ‘Steel Ceiling: Affirmative Action by numbers’ (2013) 29 Employment Law at 5.
[28] Barnard (LC) at para [33].
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The Labour Appeal Court (LAC) noted that the Labour Court judgment concluded
that where a post cannot be filled by a suitable candidate from an
underrepresented category then a candidate from another group should not be
denied the opportunity if they are suitable for the position. [29] The LAC differed
in their approach to the case. The court firstly found that the case dealt with the
implementation of an equity plan where it is unfavourable to persons from non-
designated groups. [30] More specifically, the LAC had to ascertain whether the
SAPS equity plan should be suppressed in instances that its implementation
would negatively affect people from non-designated groups. [31] The Labour
Court had failed to narrow the scope of what the case dealt with. The LAC
observed the normal interpretation of discrimination and unanimously found that
the present case did not contain any discrimination or differentiation. [32]
According to the court, Barnard had neither been discriminated against nor
differentiated against in the consideration of her application. [33] Grogan is of the
opinion that if there had been an affirmative action appointment then the manner
in which Barnard approached the court would have significantly differed. [34] In
such an instance, Barnard would have had to prove that the appointed candidate
was not suitably qualified and therefore their appointment would have been
irrational. [35]

The judges in the LAC found that the issue was the relationship between section 9
(1) and 9 (2) of the Constitution. [36] This entailed considering whether the EEA
and SAPS equity plan were applied respectively in accordance with the principles
of fairness and bearing in mind the constitutional right to equality afforded to the
affected individual. [37] According to the LAC, the Labour Court errored in placing
more emphasis on the individual’s rights to equality and dignity above equity
measures of rationality and fairness. [38] One of the other conclusions that was
reached by the LAC was that the failure to appoint a black candidate could not
necessarily be regarded as a failure to implement an equity plan. [39] Due to the
fact that Barnard’s promotion would not have yielded any changes in
representivity at that level of employment, her appointment would have stifled
the SAPS equity provisions in which black candidates had a claim to be preferred.
[4]0 The LAC effectively held that if Barnard had been discriminated against, the
discrimination was not unfair because the equity plan was rational. [41]
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1 . 1 .3 .  Labour Appeal  Court

[29] Barnard (LAC) at para [14]; Grogan op cit note 27 at 6.
[30] Barnard supra at para [11] – [12]; Ibid.
[31] Ibid.
[32] Ibid.
[33] Barnard (LAC) at para [22]-[24].
[34] Grogan op cit note 27 at 6.
[35] Ibid.
[36] Section 9(1) Everyone is equal before the law and has the right to equal protection and benefit of the
law. (2) Equality includes the full and equal enjoyment of all rights and freedoms. To promote the
achievement of equality, legislative and other measures designed to protect or advance persons, or
categories of persons, disadvantaged by unfair discrimination may be taken; Grogan op cit note 18 at 4.
[37] Ibid.
[38] Grogan op cit note 18 at 5.
[39] Barnard (LAC) at para [15].
[40] Grogan op cit note 27 at 6.
[41] Ibid 10.
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Al though the  equ i ty  p lan  i t se l f  was  not  thorough ly  observed ,  the  court  found that  where
an equ i ty  p lan  was  ra t iona l  in  ach iev ing  an  a t ta inab le  goa l  then no d iscr iminat ion  can  be
sa id  to  have  taken p lace ,  i f  i t  had ,  i t  wou ld  be  fa i r .  [42]  The  equ i ty  p lan  served as  a
method of  remov ing  the  inequa l i t y  that  ex is ted  in  the  past .  [43]  The  consequence  thereof
i s  that  the  implementat ion  o f  a f f i rmat i ve  ac t ion  measures  operate  to  the  detr iment  o f  non-
des ignated groups .  [44]  Grogan s ta tes  that  a f ter  the  dec is ions  in  both  the  Labour  Court
and LAC ,  a  quest ion  arose  on  whether  the  Barnard  dec is ion  ra ised  an  abso lute  barr ier  to
c la ims  o f  unfa i r  d iscr iminat ion  by  overrepresented race  groups  in  a  par t i cu lar  work force
where  the  employer  presents  i t s  equ i ty  p lan  as  a  defence .  [45]

Grogan d iscusses  the  judgment  in  deta i l .  [46]  He  does  th is  by  mak ing  re ference  to  two
judgments ,  namely ,  Na idoo v  Min is ter  o f  Sa fety  and Secur i t y  [47]  and Munsamy v  Min is ter
of  Sa fety  and Secur i t y  and Another .  [48]  The  fac ts  o f  both  cases  do  not  d i f fer  s ign i f i cant l y
to  that  o f  Barnard .  The  on ly  d i f ferences  were  that  f i r s t l y ,  Na idoo and Munsamy were  both
Ind ians ,  one  female  and the  other  a  ma le  respect i ve ly ,  whereas  Barnard  was  a  wh i te
female .  [49]  Secondly ,  the  posts  in  both  cases  were  not  le f t  vacant  but  ra ther  f i l l ed .  [50]
Th i rd ly ,  the  app l i cants  in  both  cases  contended that  the  equ i ty  p lans  were  not  in
accordance  w i th  the  EEA .  [51]  

In  Munsamy ,  the  court  noted a  document  that  deta i led  the  numer ica l  goa ls  in  KwaZulu-
Nata l  demograph ics  that  had been compi led  by  the  employer .  [52]  The  document  deta i led
the  d i f ferent  race  groups  that  would  need to  be  a l located  to  cer ta in  posts  to  meet  equ i ty
goa ls .  In  the  end ,  the  court  in  Munsamy noted that  employers  may  ut i l i se  d iscr iminatory
measures  in  order  to  make  the i r  work forces  equa l l y  representat i ve .  [53]  The  court  re l ied
on the  LAC dec is ion  o f  Barnard  as  conf i rmat ion  and a lso  added that  an  employer  cannot
prefer  one  group of  des ignated employees  over  another  who are  a l ready  overrepresented
wi thout  proof  o f  a  va l id  equ i ty  p lan  wh ich  permi ts  i t .  [54]  The  employer  in  Na idoo den ied
that  the i r  appo intment  o f  a  b lack  cand idate  was  made so le ly  on  the  bas is  o f  ach iev ing
numer ic  targets  wh ich  were  set  out  in  the i r  equ i ty  p lan .  [55]  The  court  found that  p lenty
of  focus  had been p laced on Af r i can  cand idates  and the  focus  needed to  sh i f t  to  other
members  w i th in  the  des ignated group.  [56]  The  court  fur ther  he ld  that  the  equ i ty  p lan
created an  employment  barr ier  aga inst  ind ian  people  wh ich  was  proh ib i ted  in  terms o f  the
EEA.  [57]  I t  was  he ld  that  Ind ians  were  overrepresented but  the  equ i ty  p lan  d id  not
cons ider  or  make  prov is ion  for  the  employment  o f  Ind ian  females ,  th is  amounted to  unfa i r
d iscr iminat ion .  [58]  The  Munsamy case  serves  to  show the  in f luence  that  the  Labour  Court
and LAC dec is ion  in  Barnard  has  had on subsequent  cases .  Whi l s t  the  Na idoo case  serves
to  show the  genera l  cons iderat ion  that  courts  have  towards  females  be ing  appo inted
desp i te  an  overrepresentat ion  o f  the i r  race  group ,  th is  approach was  unfor tunate ly  not
fo l lowed in  the  Barnard  case .  U l t imate ly ,  Barnard  had not  cha l lenged the  SAPS equ i ty  p lan
which  requ i red  the  appo intment  o f  a  b lack  cand idate  to  the  re levant  post .  [59]  Barnard
had contended that  she  had been unfa i r l y  d iscr iminated aga inst  because  she  was  wh i te .
She  argued that  th is  us ing  sect ion  6  (1 )  o f  the  EEA .  [60]  She  wanted the  court  to  order
SAPS to  promote  her  to  the  re levant  post  because  she  had ach ieved the  h ighest  score  and
had been recommended by  the  in terv iew pane l  as  the  pre ferred  cand idate .  [61]  The  court
he ld  that  due  to  an  overrepresentat ion  o f  her  race  group ,  Barnard  was  aware  that  b lack
cand idates  were  targeted for  the  post .  The  mat ter  proceeded to  the  Supreme Court  o f
Appea l  (SCA) .
[42] Barnard (LAC) at para [33]- [34].
[43] Barnard supra at para [38].
[44] Ibid.
[45] Ibid 10.
[46] Ibid 10.
[47] [2013] 5 BLLR 490 (LC).
[48] [2013] 7 BLLR 695 (LC).
[49] Grogan op cit note 27 at 10.
[50] Ibid.
[51] Ibid.

[52] Ibid
[53] Ibid, 11.
[54] Ibid.
[55] Naidoo supra note 47 at para [9].
[56] Naidoo supra at para [200].
[57] Naidoo supra at para [209].
[58] Naidoo supra at para [184] –[188].
[59] Grogan op cit note 18 at 5.
[60] Barnard (LAC) at para [9].
[61] Barnard supra at para [5] and [10].
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[62] Barnard (SCA) at para [1].
[63] Grogan op cit note 18 at 6.
[64] Barnard (SCA) at para [7].
[65] Barnard supra at para [51]; Grogan op cit note 18 at 7.
[66] Barnard supra at para [52]; Ibid.
[67] Ibid 8.
[68] Barnard (SCA) at para [17]; With the exception of quotas, section 15 (3) states that the measure referred to in section 15 (2) (d) include
preferential treatment and numerical goals but excludes quotas.
[69] Grogan op cit note 18 at 8.
[70] Barnard (SCA) at para [68]; Ibid.
[71] Barnard (LAC) at para [42].

The SCA noted the  purpose  o f  the  implementat ion  o f  the  EEA .  [62]  The  EEA was  enacted  in
order  to  ass is t  the  country  in  overcoming  h is tor ica l  in jus t i ces  by  p lac ing  measures  to
fac i l i ta te  equa l  opportun i t ies  be ing  granted to  a l l .  [63]  The  SCA found Barnard ’s
exper ience  to  be  a  p ivota l  po int .  [64]  The  adver t i sements  that  conta ined in format ion  o f
the  posts  that  Barnard  app l ied  for  had not  been reserved for  cand idates  o f  des ignated
groups .  Judge  Navsa  re jec ted  the  suggest ion  f rom the  LAC that  Barnard  had not  been
discr iminated aga inst  by  the  act ions  o f  the  employer  to  leave  the  post  vacant .  [65]  Th is
suggest ion  by  the  LAC incorrect l y  presumes that  an  ind iv idua l  i s  on ly  d iscr iminated aga inst
where  another  person i s  advantaged by  the  act .  [66]  The  SCA cou ld  f ind  no  reason why  the
LAC had t reated  Barnard  as  i f  she  was  not  a  des ignated employee  when she  was  a
des ignated employee  by  v i r tue  o f  be ing  a  female . [67]  A l though the  EEA permi ts  numer ica l
goa ls ,  [68]  i t  does  not  de l iberate  on  the  d is t r ibut ion  o f  the  we ight  o f  the  four  des ignated
groups  in  equ i ty  p lans .  [69]  The  SCA he ld  that  the  EEA proh ib i ts  an  abso lute  barr ier
approach that  i s  c reated  where  an  employer  fa i l s  to  f ind  a  su i tab le  b lack  cand idate  to  f i l l  a
post  and over looks  a  su i tab le  ava i lab le  wh i te  cand idate .  [70]  The  LAC dec is ion  had
af f i rmed that  employers  are  ent i t led  to  set  targets  and over look  members  o f
overrepresented groups  in  a l l  appo intments  unt i l  the  targets  are  met .  [71]  So  the  concept
of  non-appointment  o f  overrepresented groups  was  not  a  new concept  when the  CC
judgment  was  wr i t ten .  For  the  purpose  o f  th is  d isser ta t ion ,  the  SCA dec is ion  does  not
de l iberate  fur ther  on  the  sub ject -mat ters  re la ted  to  the  theme of  the  paper .

1 . 1 .4 .  Supreme Court  of  Appeal
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Jus t i ce  Moseneke  f i rs t l y  noted the  va lues  enshr ined in  the  Const i tu t ion  inc lud ing  human
dign i ty  and the  ach ievement  o f  equa l i t y .  [72]  The  guarantee  o f  equa l i t y  i s  that  everyone
wi l l  be  a f forded equa l  protect ion  and benef i t  o f  the  law.  The  Const i tu t ion  a lso  cons iders
the  h is tory  o f  the  country  and seeks  t rans format ive  change by  a l lowing  for  ac t i ve  s teps  to
be made to  ach ieve  substant i ve  equa l i t y .  [73]  These  s teps  shou ld  not  in f r inge  on  the
d ign i ty  o f  o ther  ind iv idua ls .  A l though remedia l  measures  are  implemented to  advance
people  who were  prev ious ly  d isadvantaged ,  they  must  not  unduly  in f r inge  on  the  r ights  o f
the  people  who are  a f fec ted  by  them.  [74]  Jus t i ce  Moseneke  reemphas ised  a  po int  that
was  prev ious ly  d iscussed in  th is  d isser ta t ion  wh ich  i s  that ,  res t i tu t ion  measures  a lone  are
inadequate  to  advance  soc ia l  equ i ty .  [75]

Af ter  d iscuss ing  d iscr iminat ion  and i t s  e f fec ts  on  soc ie ty ,  Jus t i ce  Moseneke  looked at  the
EEA and cons idered the  a ims  and purpose  o f  i t .  In  Min is ter  o f  F inance  & another  v  Van
Heerden [76]  the  court  es tab l i shed how rest i tu t ion  measures  are  ab le  to  be  const i tu t iona l ,
th is  inc luded the  fac t  that  the  measure  must  target  a  par t i cu lar  c lass  o f  peop le  who have
prev ious ly  exper ienced unfa i r  d iscr iminat ion .  [77]  Fur thermore ,  the  rest i tu t ion  measure
must  be  des igned w i th  the  purpose  o f  e i ther  protect ing  or  advanc ing  that  par t i cu lar  group
of  peop le  and the  promot ion  o f  equa l i t y  w i th in  the  work force .  [78]  Once  the  measure
passes  the  tes t ,  i t  i s  not  cons idered or  presumed to  be  unfa i r .  [79]  The  court  s t i l l  reserves
the  r ight  to  in tervene and invest igate  whether  the  measure  fa l l s  w i th in  the  scope o f
sect ion  9  (2 )  o f  the  EEA .  The  major i t y  noted an  important  po int  wh ich  was  that  the  EEA
permi ts  for  a f f i rmat i ve  ac t ion  to  inc lude  pre ferent ia l  t reatment  and numer ica l  goa ls  but  to
exc lude quotas .  [80]  Jus t i ce  Moseneke  fa i led  to  understand why  the  EEA d id  not  def ine
what  quotas  are .  [81]  A l though the  def in i t ion  o f  quotas  was  not  requ i red  for  the  present
case ,  the  leg is la ture  shou ld  have  g i ven  a  c lear  and conc ise  def in i t ion  for  i t .  Not  hav ing  a
c lear  def in i t ion  prov ides  judges  w i th  too  much d iscret ion  and the  power  to  ‘make  the  law ’
wh ich  i s  not  the  ro le  o f  the  jud ic iary .  [82]

1 . 1 .5 .  Const i tut ional  Court
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[72] Barnard (CC) at para [28]; Grogan op cit note 18 at 8.
[73] Ibid.
[74] Ibid.
[75] Barnard (CC) at para [33].
[76] [2004] 12 BLLR 1181 (LC).
[77] Barnard (CC) at para [36].
[78] Barnard supra; Grogan op cit note 18 at 8.
[79] Barnard supra at para [37]; Ibid.
[80] Barnard (CC) at para [42]; Section 15 (3) of EEA; Grogan op cit note 18 at 9.
[81] Barnard supra.
[82] Grogan op cit note 18 at 9.



DYASI  M INCORPORATED ATTORNEYS PAGE |  09

The SAPS rest i tu t ionary  measures  were  based on targets  that  took  in to  account  nat iona l
demograph ics  and prov ided numer ica l  targets  for  d i f ferent  leve ls .  [83]  Th is  suggests  that
i t  i s  important  for  a  company  to  ascer ta in  the  demograph ics  o f  that  par t i cu lar  area  and set
numer ica l  targets  based on that .  [84]  In  cons ider ing  the  numer ica l  targets ,  companies
should  a lso  bear  in  mind the  demograph ic  o f  the  area .  Where  an  area  cons is ts  o f  a  la rge
amount  o f  a  par t i cu lar  race  group ,  i t  i s  fu t i le  to  set  targets  to  advance  other  races  and
disregard  the  race  that  forms a  large  par t  o f  the  area  because  that  spec i f i c  demograph ic
wi l l  be  pre jud iced by  that  par t i cu lar  res t i tu t ion  measure .  [85]  The  major i t y  found that  the
SCA ’s  judgment  had been conc luded based on the  premise  that  the  equa l i t y  c la im was
unfa i r  d iscr iminat ion  on  the  ground of  race .  [86]  In  the  SCA reach ing  the i r  dec is ion ,  they
were  ob l iged  to  approach the  c la im through sect ion  9  (2 )  o f  the  Const i tu t ion  and sect ion  6
(2 )  o f  the  EEA .  [87]  The  major i t y  o f  the  CC cons idered the  tes t  in  Harksen v  Lane NO &
others  [88]  and conc luded that  i t  was  incorrect  to  use  th is  tes t  as  the  SAPS equ i ty  p lan ’ s
app l i ca t ion  was  never  cha l lenged.  [89]

Another  i ssue  that  the  CC major i t y  ra ised  in  the i r  judgment  was  how Barnard ’s  c la im had
changed f rom be ing  d i rected  a t  unfa i r  d iscr iminat ion .  [90]  I t  was  a imed at  the  nat iona l
commiss ioner ’ s  dec is ion  not  to  appo int  her  and th is  u l t imate ly  amounted to  a  rev iew of  h is   
dec is ion .  [91]  Based on th is  po int  on ly  be ing  ra ised  a t  the  f ina l  s tage  o f  appea l ,  i t  cou ld
not  be  ra ised .  [92]  When the  court  cons idered the  i ssue  o f  serv ice  de l i very ,  they  found
that  serv ice  de l i very  was  not  adverse ly  a f fec ted  by  the  fa i lure  o f  SAPS to  appo int  Barnard .
[93]  Th is  f ind ing  was  contrary  to  the  f ind ing  o f  the  SCA.  [94]  Fur thermore ,  the  nat iona l
commiss ioner  cou ld  not  be  found at  fau l t  for  the  genera l  fac t  that  wh i te  women were
overrepresented at  that  leve l .  [95]  The  dec is ion  o f  the  nat iona l  commiss ioner  had not  set
a  barr ier  to  her  advancement .  [96]
[83] Barnard (CC) at para [45].
[84] Grogan op cit note 18 at 9.
[85] Ibid.
[86] Barnard (CC) at para [208]; This would entail an inquiry of section 9 (3) of the Constitution and section 6 (1) of the EEA.
[87] Grogan op cit note 18 at 10.
[88] 1998 (1) SA 300 (CC).
[89] Barnard (CC) at para [208]; Grogan op cit note 18 at 10.
[90] Barnard supra at para [211]; Ibid 11.
[91] Ibid.
[92] Barnard (CC) at para [213].
[93] Barnard supra at para [64] Grogan op cit note 18 at 10.
[94] Barnard supra.
[95] Barnard supra at para [66]; Grogan op cit note 18 at 10.
[96] Ibid.
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Al though the  Barnard  case  de l iberated  on many  po ints  and had a  major i t y  and minor i ty
judgment ,  for  the  purposes  o f  th is  d isser ta t ion  i t  i s  c ruc ia l  to  on ly  cons ider  a  few po ints
that  were  ra ised  in  the  major i t y  judgment .  In  the  major i t y  judgment  wr i t ten  by  Jus t i ce
Moseneke ,  the  nat iona l  commiss ioner  was  permi t ted  to  exerc ise  h is  d iscret ion  and w i th
that  he  dec ided not  to  appo int  Barnard  because  o f  represent i v i t y .  [97]  H is  exerc ise  o f
d iscret ion  was  not  found to  be  un lawfu l .  [98]  In  Jus t i ce  Ja f ta ’ s  judgment ,  he  re fers  to  the
LAC ’s  judgment  as  a  cruc ia l  po int  regard ing  represent i v i t y  on  the  leve l  that  Barnard  was
apply ing  for .  [99]  U l t imate ly  Barnard  was  den ied  re l ie f  because  whi te  o f f i cers  were
‘overrepresented ’  a t  the  leve l  she  had app l ied  for .  [100]  The  Barnard  pr inc ip le  wh ich
denotes  that  an  employer  may  re fuse  to  appo int  a  cand idate  who i s  a  race  group that  i s
a l ready  adequate ly  represented in  that  work force  was  read in to  the  case  as  i t  was  not
express ly  s ta ted  in  i t .  [101]  Th is  ru l ing  was  in i t ia l l y  in t roduced by  the  CC and imposed on
Barnard  who was  a  wh i te  female .  Th is  pr inc ip le  favoured over look ing  Barnard  for  the
pos i t ion  based on an  adequate  representat ion  o f  her  race  a t  that  workp lace .  Th is  meant
that  her  non-appointment  was  accepted by  the  court  and d id  not  amount  to  unfa i r
d iscr iminat ion .  [102]

Two years  a f ter  Barnard  came the  CC judgment  o f  So l idar i t y  and others  v  Department  o f
Correct iona l  Serv ices  and others  (Po l i ce  and Pr isons  C iv i l  R ights  Un ion and another  as
amic i  cur iae )  [103] .  One o f  the  i ssues  that  the  major i t y  judgment  addressed was  whether
the  Barnard  pr inc ip le  cou ld  be  ra ised  by  the  defendants  aga inst  b lack  peop le  who seek
pos i t ions  and promot ions  i f  those  pos i t ions  are  a l ready  overrepresented by  that  race
group.  [104]  The  case  dec ided whether  th is  pr inc ip le  cou ld  be  app l ied  to  employees  that
are  par t  o f  the  des ignated groups?  Jus t i ce  Zondo summar ised h is  f ind ings  in  the  fo l lowing
passage :

“…the  app l i ca t ion  o f  the  Barnard  pr inc ip l e  i s  no t  l im i ted  to  Whi te  cand idates .  B lack
cand idates ,  whe ther  they  are  A f r i can  peop le ,  Co loured  peop le  or  Ind ian  peop le  are  a l so
sub jec t  to  the  Barnard  pr inc ip l e .  Indeed ,  bo th  men and  women are  a l so  sub jec t  to  tha t
pr inc ip l e .  Th i s  has  to  be  so  because  the  t rans format ion  o f  the  workp lace  en ta i l s ,  in  my
v iew ,  tha t  the  work force  o f  an  employer  shou ld  be  broad ly  represen ta t i ve  o f  the  peop le  o f
South  A f r i ca .  A  workp lace  or  work force  tha t  i s  b road ly  represen ta t i ve  o f  the  peop le  o f  South
A f r i ca  cannot  be  ach ieved  w i th  an  exc lus i ve l y  segmented  work force . ”105

[97] Barnard (CC) at para [70].
[98] Barnard (CC) at para [62] and [70].
[99] Barnard supra at para [196]; Labour Appeal Court judgment at para 38 reads as follows:
“The over representivity of white males and females is itself a powerful demonstration of the insidious consequence of our unhappy past. White
people were advantaged over other races especially in the public service. This advantage was perpetuated by the transfer of skills, some critical,
to the same white race to the exclusion of others, especially blacks. The over representivity of whites in level 9 is a stark reminder of our past
and indeed the present and yet another wake up call to decisively break from these practices. These are practices that can be effectively
broken by embracing the restitutionary spirit of the Constitution.”
[100] Grogan op cit note 18 at 11.
[101] Barnard (CC) at para [62]; H Pienaar, S Jamieson and J Long ‘Constitutional Court clarifies Employment Equity Measures’ (2016)
EMPLOYMENT ALERT, available at https://www.cliffedekkerhofmeyr.com/en/news/publications/2016/employment/employment-alert-1-august-
constitutional-court-clarifies-employment-equity-measures.htmln, accessed on 27 November 2018.
[102] Barnard supra.
[103] [2016] 10 BLLR 959 (CC).
[104] Grogan op cit note 14 at 8.
[105] Department of Correctional Services supra note 103 at para [40].
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Th is  judgment  essent ia l l y  ru led  that  no  person i s  immune to
the  app l i ca t ion  o f  the  Barnard  pr inc ip le .  The  court  went  so  far
as  to  g i ve  an  example  that  s ta ted  that  a  work force  that
cons is ted  o f  on ly  wh i tes  and Ind ians  cou ld  not  be  broad ly
representat i ve  any  more  than that  w i th  on ly  A f r i cans  and
Ind ians .  [106]  The  meaning  o f  equ i tab le  representat ion  means
that  a l l  race  groups  must  be  spread proport iona l l y  regard less
of  whether  they  are  w i th in  or  outs ide  the  des ignated groups .  
 [107]  Jus t i ce  Zondo a lso  made an  example  wh ich  i l lus t ra ted
that  broad representat ion  a lso  re fers  to  an  equ i tab le
representat ion  o f  a l l  race  groups  in  d i f ferent  management
pos i t ions .  [108]  The  court  fa i led  to  de l iberate  on  the  ra t iona l i t y
o f  the  demograph ic  f i gures  cons idered in  the  case  and whether
these  were  based on nat iona l  or  reg iona l  s ta t i s t i cs .  [109]
Sect ion  15  (3 )  exp l i c i t l y  proh ib i ts  the  use  o f  quotas  and the
Barnard  pr inc ip le  has  been descr ibed by  Grogan as  amount ing
to  a  quota  because  i t  l im i ts  a  cand idate  f rom be ing  appo inted
due to  the  fac t  that  the  work force  a l ready  has  an  adequate
amount  o f  peop le  represent ing  that  race  group.  [110]

The Barnard  pr inc ip le  i s  not  author ised  under  the  EEA and
therefore  there  i s  no  jus t i f i ca t ion  beh ind i t  o ther  than the
h indrance  o f  the  appo intments  o f  d i f ferent  race  groups .  [111]
Another  prob lem wi th  the  pr inc ip le  i s  that  i t  fa i l s  to  cons ider
the  demograph ics  o f  a  par t i cu lar  area .  [112]  In  an  area  w i th  a
h igh  populat ion  o f  Ind ian  people ,  i t  i s  h igh ly  probab le  that  the
work force  w i l l  have  a  w ider  representat ion  o f  them at  most  o f
the  leve ls  o f  the  workp lace .  [113]  Thus ,  the  Department  o f
Correct iona l  Serv ices  case  conc lud ing  that  the  Barnard
pr inc ip le  inc ludes  b lack  peop le  as  we l l  as  both  males  and
females .  [114]  A l though the  app l i ca t ion  o f  the  pr inc ip le  on  a l l
ind iv idua ls  that  be long  to  the  des ignated groups  [115]  defeats
the  purpose  o f  wh ich  the  EEA seeks  to  accompl i sh ,  i t s  ma in  a im
is  to  a t ta in  representat i v i t y  o f  a l l  race  groups  in  workp laces .
[116]  In  Department  o f  Correct iona l  Serv ices ,  the  app l i cants
were  Co loured people  in  the  Western  Cape ,  a  p lace  that  has  a
h igh  demograph ic  o f  Co loured people .  Rather  than cons ider ing
on ly  nat iona l  demograph ics ,  the  reg iona l  s ta t i s t i cs  shou ld  be
taken in to  account  to  ensure  that  the  ind iv idua ls  are  g i ven  fa i r
opportun i t ies  o f  be ing  appo inted .
[106] Grogan op cit note 14 at 9; Department of Correctional Services supra.
[107] Ibid at 9.
[108] Ibid.
[109] Ibid, 10.
[110] Grogan op cit note 18 at 8.
[111] Ibid.
[112] Grogan op cit note 18 at 9 ; S Harrison and PM Pillay ‘Employment equity demographics- going
national or staying regional?’ The Mercury 31 January 2014 at 2.
[113] Grogan op cit note 18 at 10.
[114] Department of Correctional Services at para [40].
[115] Department of Correctional Services at para [40] is silent on whether the principle is applicable
to disabled persons as well.
[116] Department of Correctional Services at para [40] –[41].
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There  i s  no  p laus ib le  exp lanat ion  on  why  the  courts  would  formulate  a  pr inc ip le  that
would  contrad ic t  w i th  ex is t ing  leg is la t ion .  The  d i f ference  in  how the  courts  assessed ,
de l iberated  and dec ided the  Barnard  case  i s  ev ident  in  the i r  judgments .  The  SCA dec is ion
was  favourab le  to  Barnard ,  wh i le  the  LAC and CC cou ld  not  conc lus ive ly  f ind  that  there  was
unfa i r  d iscr iminat ion  present  in  the  re fusa l  to  appo int  her .  Th is  case  c lear l y  i l lus t ra tes
how the  courts  w i l l  v iew unfa i r  d iscr iminat ion  cases  and that  the  ind iv idua l  who bears  the
onus  o f  prov ing  i t  shou ld  be  persuas ive  in  the i r  argument .  The  Department  o f  Correct iona l
Serv ices  case  served to  i l lus t ra te  how the  courts  have  responded to  a f f i rmat i ve  ac t ion
cases  a f ter  Barnard .  [122]  The  case  not  on ly  fo l lowed the  Barnard  pr inc ip le  but  a l so
extended i t s  narrow app l i ca t ion  to  inc lude  other  races  and genders .  A l though the
judgment  exp la ined that  th is  was  to  rea l i se  the  goa l  o f  broad ly  representat i ve  work forces ,
i t  d id  not  exp la in  how the  pr inc ip le  w i l l  operate  wh i l s t  the  EEA at tempts  to  rect i f y  the  past
d iscr iminat ions  faced by  ind iv idua ls  f rom the  des ignated groups .  [123]  Th is  s t i l l  remains
open and und iscussed .  A l though i t  seems unfa i r  to  argue  that  the  pr inc ip le ’ s  app l i ca t ion  i s
more  compl icated  on a  person f rom a  des ignated group by  v i r tue  o f  the i r  race ,  some cou ld
argue that  i t  represents  equa l  t reatment .  Converse ly ,  i f  the  pr inc ip le  was  he ld  to  not  app ly
to  ind iv idua ls  f rom the  des ignated groups  then i t  wou ld  have  opened the  f loodgates  a t
courts  for  c la ims  o f  unfa i r  d iscr iminat ion .  Peop le  that  do  not  be long  in  the  des ignated
groups  would  have  fe l t  pre jud iced tw ice ,  f i r s t l y  for  a f f i rmat i ve  ac t ion  measures  and
secondly  for  be ing  den ied  employment  where  the i r  race  group i s  sa id  to  be  adequate ly
represented .  Consequent l y ,  i f  a  b lack  ind iv idua l  approaches  a  court  for  a  mat ter  o f  be ing
re fused employment  because  the i r  race  group i s  a l ready  overrepresented ,  w i l l  the  courts
look  a t  the i r  r ight  to  be  cons idered for  the  job ,  res t i tu t ionary  measures  o f fered  by  the
EEA ,  assess  the  equ i ty  p lan  o f  that  workp lace  or  w i l l  i t  s imply  ru le  in  favour  o f  the  Barnard
pr inc ip le?  These  quest ions  w i l l  most  l i ke ly  be  answered i f  another  s imi lar  case  comes
before  the  CC.
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The courts  have  not  commented on the  lega l i t y  o f  not  appo int ing  someone because  the i r
group i s  adequate ly  represented .  [117]  There  a lso  seems to  be  no  corre la t ion  between
that  and the  EEA .  [118]  I t  i s  d i f f i cu l t  to  comprehend how both  the  Barnard  pr inc ip le  and
the  EEA can  co-ex is t  and operate  s imul taneous ly  and both  y ie ld  the i r  in tended outcomes .
A l though both  have  the  a im to  d ivers i f y  workp laces  and have  broad ly  representat i ve
work forces ,  one  can  poss ib ly  l im i t  the  other  to  ach ieve  i t s  goa l .  The  EEA permi ts  for
des ignated groups  to  be  pre ferred  in  cer ta in  re levant  ins tances  and the  Barnard  pr inc ip le
e f fec t i ve ly  permi ts  employers  to  re fuse  appo int ing  a  person ,  whether  f rom a  des ignated
group or  not ,  due  to  overrepresentat ion .  [119]  Courts  are  yet  to  address  the  i ssue  o f  how
work forces  are  expected to  have  an  equa l  representat ion  o f  a l l  the  race  groups  in  South
Afr i ca .  [120]  A l though ‘broad ly  representat i ve ’  sounds  appea l ing  and fa i r ,  expect ing
workp laces  to  set  targets  for  how many  race  groups  they  are  to  employ  in  a  year  seems
drast i c  and too  burdensome.  [121]  The  CC must  a l so  address  why  quotas  are  not
permi t ted  and fur thermore  exp la in  the  d i f ference  between that  and hav ing  numer ica l
targets  o f  race  groups  to  employ .

2.  CONCLUSION

[117] Grogan op cit note 18 at 11.
[118] Ibid.
[119] Grogan op cit note 27 at 17.
[120] Ibid.
[121] AM Louw ‘The Employment Equity Act, 1998 (And Other Myths about the pursuit of “Equality” and “Dignity” in post-apartheid South Africa’
(2015) 18(3) PER 594 at 596.
[122] Grogan op cit note 18 at 18.
[123] Ibid.
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