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How Does Consumer Protection Law Operate in the Online Space?
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(a)  Scope of  Appl icat ion
The scope Chapter  V I I  o f  the  ECTA has  in t roduced a  number  o f  re levant  protect i ve
measures  for  on l ine  consumers  wh ich  goes  over  and above  the  measure  that  are  normal l y
ava i lab le  to  o f f l ine  consumers . [3 ]  Sect ion  42 (1 )  o f  the  ECTA prov ides  the  scope that
app l ies  to  the  consumer  protect ion  to  e lec t ron ic  t ransact ions . [4 ]  I t  i s  po inted  out  by
var ious  authors  that  in  order  to  understand the  chapter ,  the  reader  shou ld  read Sect ion
42 in  context  w i th  ent i re  chapter . [5 ]  I t  i s  there fore ,  important  to  understand the
def in i t ions  o f  consumer  and e lec t ron ic  t ransact ion  for  the  accurate  app l i ca t ion .

(b)  Def init ion of  Consumer
The def in i t ion  o f  a  consumer  i s  in t r ins ic  in  set t l ing  who warrants  protect ion .  A  consumer  i s
def ined as :  “any  natura l  person who enters  or  in tends  enter ing  in to  e lec t ron ic  t ransact ion
wi th  a  supp l ier  as  the  end-user  o f  the  goods  or  serv ices  o f fered  by  that  supp l ier . [6 ] ”  The
def in i t ion  exc ludes  the  fo l lowing  t ransact ions  be ing  bus iness - to -bus iness  (B2B)
t ransact ions  th is  i s  where  goods  or  serv ices  are  supp l ied  by  jur i s t i c  persons  [7 ]  such  as
companies  and c lose  corporat ions ,  and cer ta in  bus iness - to -consumer  (B2C)  t ransact ions .
Th is  i s  usua l l y  in  ins tances  where  the  consumer  i s  a  natura l  person not  the  end-user  o f
the  goods  or  serv ices .  An  example  would  be  when a  so le  propr ie tor  or  a  natura l  person
buys  goods  for  the  in tent ion  o f  re -se l l ing  i t  another  consumer . [8 ]  The  second par t  o f  the
def in i t ion  o f  re fers  to  the  word  “ in tends”  wh ich  means  that  consumer  i s  a l so  a  person
intends  in to  enter ing  an  e lec t ron ic  t ransact ion .  Therefore ,  i f  a  consumer  mere ly  browses
on a  webs i te  w i th  the  poss ib i l i t y  on  enter ing  a  t ransact ion  they  are  protected  by  the
prov is ions  o f  the  Chapter  V I I  o f  the  ECTA.  [9 ]

1 .  INTRODUCTION
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[1] Nombuso Zulu is a Junior Associate in Dyasi M Incorporated Attorneys.
[2] S Papadopoulos ‘Online consumer protection’ in S Papadopoulos & S Snail (eds) Cyberlaw @ SA III: The Law of the Internet in South Africa
3rd ed (2021) 63.
[3] S Papadopoulos supra note 2 64.
[4] Section 42(1) of Electronic Communications and Transaction Act, 2002 reads as follows: “This Chapter applies only to electronic
transactions.”
[5] S Papadopoulos supra note 2 65
[6] Section of the Electronic Communications and Transactions Act, 2002.
[7] The Companies Act, 2008 defines a juristic person in terms of Section 1 as follows:“juristic person includes – (a) a foreign company; and
(b) a trust, irrespective of whether or not it was established within or outside the Republic.”
[8] S Papadopoulos supra note 2 66.
[9] S Papadopoulos Ibid.

Gone are the days where the sole consumer interaction was premised on the customer salesman store
relationship. The evolution of consumerism has drastically changed due to the growth of the internet and
the eruption of online shopping which has seen a paradigm shift in the way consumers interact with goods.
This is more so, due to the increased use of mobile handset technology has made the e-commerce
marketplace at a consumer’s fingertips. [2] Due to technological landscape changing the consumer
protection regulatory regime it is important for consumers to understand the protective measures of the
ECTA with specific reference to the duties of the supplier and the cooling off right afforded to consumers.

2.  WHAT IS  A CONSUMER IN TERMS OF THE
ELECTRONIC COMMUNOCATIONS AND TRANSACTION
ACT?
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(c) Electronic Transaction
In order to effectively apply the definition of a consumer to an electronic transaction, it is important to
understand the definition of electronic transaction. It should be noted that the phrase for electronic
transaction is not defined in ECTA but the word transaction is defined in terms of Section 1 of ECTA as a
“transaction of either a commercial on non-commercial nature, and includes the provision of information
and e-government services. The only criticism of the definition was not drafted in a graceful manner. It has
been put forward that the definition does not cater for protective mechanisms that may be available when
part of the transaction that was concluded electronically and the other part was done by non-electronic
means. [10]

3.  THE DUTIES OF THE
SUPPL IER UNDER THE
ELCTRONIC
COMMUNICATION AND
TRANSACTION ACT,  2002.
The consumer protection provisions of the ECTA
place four main duties on the supplier/website owner
or electronic trader who offers goods or services for
sale, hire or exchange by way of electronic
transaction. These duties are to
1. Disclose the listed minimum information to online
consumers [11];
2. Provide an opportunity for consumer to review,
correct and withdraw from the electronic transaction;
[12]
3. Provide a secure payment system; and [13]
4. Execute the order within 30 days of receiving the
order unless otherwise agreed. [14]

I will discuss two of the four duties that need to be
applied by the supplier which will be related to the
minimum information and opportunity to review,
correct and withdraw.

[10] This argued by Eiselen ‘Information and communications
technology law’ in D Van der Merwe et al (eds)
Papadopoulos (2008) 183.
[11] Section 43(1)(a) –(r) of the Electronic Communications and
Transaction Act, 2002.
[12] Section 43(2) of the Electronic Communications and Transaction
Act, 2002.
[13] Section 43(5) of the Electronic Communications and Transaction
Act, 2002.
[14] Section 46(1) – (3) of the Electronic Communications and
Transaction Act, 2002.



DYASI  M INCORPORATED ATTORNEYS PAGE |  05

(a) Minimum Information
The duty for the supplier must met a certain amount of information that must be made available to the
consumer on the website where goods or services are offered. [15] Failure to make such information
available to the consumer gives the consumer the right to cancel the transaction within 14 days of receiving
the goods or service. The only charge that may be levied against the consumer would be the direct charge
of returning the goods. [16]

(b) Opportunity to review, correct and withdraw
The supplier must provide the consumer with the necessary opportunity to review a summary of the entire
electronic transaction, to correct any mistake and withdraw from the transaction from the transaction
before agreeing to it. [17] This confirmation process allows for the consumer to give the necessary
opportunity to identify the goods they intend to purchase, to identify and correct any noted errors and to
make an informed, express consent to the transaction. This similarly applies to transactions that ate
fulfilled by an automated transaction. [18]
Consumer should be made aware that the “shopping cart” is not the only format that is used by the
supplier to fulfil this duty. Therefore, the consumer should be aware of the requirements when making
their various electronic transactions, in order to be protected in terms of the ECTA.

[15] It has been pointed out by various authors that goods and services are not defined clearly and the questions that must be asked that
whether this includes sale, exchange or hire or whether or not financial services or products should be included, this should be compared to
the definitions of goods and services under the Consumer Protection Act, 2008.
[16] Section 43(4) of the Electronic Communications and Transaction Act, 2002.
[17] Section 43(2) of the Electronic Communications and Transaction Act, 2002.
[18] An automated transaction is an electronic transaction conducted or performed, in whole or in part, by means of data messages in which
the conduct or data messages of one or both parties are not reviewed by natural persons in the ordinary course of such a natural person’s
business or employment. This is captured in terms of Section 1 of the ECTA.
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4.  THE R IGHT OF COOLING OFF
Consumer protection legislation has the feature of the right of cooling off which has also found its way into
e-commerce sphere. [19] This provision allows for the consumer to rescind or withdraw from the
agreement without having to supply a reason and without incurring a penalty, provided that the rights is
exercised within a reasonably short time. [20] The supplier is required within its informational duties on its
website to bring it to the consumer’s attention. [21] This right may be exercised within a seven-day period
in terms of section 44(1) of ECTA, that allows for the consumer to cancel any electronic transactions and
any related credit agreement. However, the calculation of the seven-day period is dependent on whether
the consumer purchased goods or services.
When goods are purchased the period is calculated as seven days from the date of receiving of the goods,
whilst services are calculated as seven days from the date of the conclusion of the agreement. [22] Should
the consumer elect to cancel the electronic transaction the only charge that will be levied will be for the
direct cost for the returning the goods.

(a) Transactions that are not subject to the cooling off period
Consumers ought to beware that not even transaction is subject to
the right of cooling-off and cannot be afforded protection in terms
of the ECTA. The following excludes transactions are:
• Financial Services;
• Online Auctions;
• Services which began with the consumers consent; [23]
• Where the price for the supply of goods or services is dependent
on the financial markets and which the supplier cannot control; [24]
• Where goods are made to customer specifications;
• Where audio or video recordings or computer software were
unsealed by the customer;
• The sale of newspaper, periodicals, magazines and books; [25]
• The provision of gaming and lottery services; and
• The provisions of accommodation, transport, catering and leisure
services.

However, the consumer should not worry if the provisions of the
ECTA don’t protect these transactions it should be noted that many
of these transactions will to some degree be regulated in terms of
the CPA and other forms of legislation.

[19] The cooling-off provisions in the ECTA are based on the EU’s Distance Selling
Directive, Directive (EC) 97/7 on the Protection of Consumers in respect of Distance
Contracts [1997] OJ L144/19.
[20] S Papadopoulos supra note 2 78.
[21] Section 43(1)(r) of the Electronic Communications and Transaction Act, 2002.
[22] Section 44 (1)(a) – (b). The days are calculated on the basis of calendar days and not
business days.
[23] This applies before the seven-day period referred to in Section 44(1). This exclusion
only applies to services if services commenced before the end of the seven-day period or
commenced at an agreed time.
[24] In order for a consumer to determine whether the price is actually affected by
financial market movements requires a factual investigation as to the source and origin of
the goods or services and whether market changes would viewed objectively, affect the
prices of the goods and services.
[25] This is regulated by the Consumer Protection Act.
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5.  CONCLUSION
Consumers transacting within the e-commerce space should be aware that there are rights that provide
protection for their electronic transactions. Suppliers are required to provide the necessary duties to
protect consumers, failing which the consumer has remedies afforded to them in terms of the ECTA.
Furthermore, the consumer is also afforded the right to cool off as a part of any feature of consumer
protection legislation, however, not all transactions are protected in terms of the ECTA and one should be
cautious when transacting on the online space.


